Wellness Contract Revisions:
	p. 3 – Section 1.14
	1.14	“Corrective Action Plan” means a detailed written plan submitted by Contractor to DCH and approved by DCH in writing as a method for Contractor to remedy or resolve Contractor’s unsatisfactory performance.  


	p. 4 – Section 1.16
	1.16	“DCH Data” means all information provided to Contractor by DCH or Members or SHBP Vendors as a result of this Contract, including, but not limited to DCH Content, eligibility information, Member specific information, claims information, documents, messages (verbal or electronic), reports, or agendas and other documentation related to meetings involving or arising out of this Contract.  


	p. 5 – Section 1.30
	1.30	“Implementation Plan” means the overall plan of activities for the Contract, and the delineation of tasks, activities and events to be performed and Deliverables to be produced with regard to the SHBP, as submitted with the Approach and as updated in accordance with Section 3.6 of this Contract.  The Implementation Plan shall be incorporated herein, and each revised Implementation Plan shall be incorporated herein upon its acceptance by DCH.



	p. 6 – Section 1.40
	1.40	“Plan Documents” means the documents that contain the terms and conditions of the Plan Options, as determined and developed during Implementation.  These include the State statutes and regulations that govern the SHBP, policies and procedures of DCH’s SHBP Division, and clinical guidelines of SHBP Vendors that are approved in writing by the DCH Program Manager during Implementation, and reimbursement guidelines of SHBP Vendors that are approved in writing by the DCH Program Manager during Implementation, written requirements of any programs established by the Wellness Vendor, Employee contribution rates approved by DCH’s governing board, and the Summary Plan Description and other summaries of benefits approved in writing by the DCH Program Manager.  In the event of ambiguity or conflict among the terms set forth in these documents, DCH shall interpret the terms in accordance with a manner that best complies with SHBP Regulation 111-4-1-.10 and applicable federal law.  


	p. 8 – Section 1.54
	1.54   “Work Product” means all Deliverables, records, telephone call recordings, reports, analyses, communications with Members, claims information, any software or hardware or other equipment upgrades or enhancements requested by and made for DCH’s sole use, meeting agendas and other documentation, compilations of data and other related materials (whether electronic, hardcopy or otherwise) either:

	p. 9 – Section (2)(A)
	2.	SCOPE OF SERVICE 

A. The purpose of this Contract is the provision of Adminstrative Services for Wellness Programs and Wellness Initiatives for Members.  Subject to the terms and conditions set forth herein, DCH retains Contractor to furnish all of the goods, services, and other Deliverables contemplated required by the Contract.  

	p. 9 – Section 2(D)
	Additionally, the Parties agree that DCH shall not pay or otherwise compensate Contractor for any services, goods, or Deliverables outside of the sServices described abovein the Contract.   In the event of a dispute regarding whether a task, good, or Deliverable is required by this Contract, the Parties will attempt to reach a mutually agreeable solution.  If the Parties fail to reach a mutual agreeable solution, Section 31, Conflict Resolution, of this Contract shall control, govern, and not be subject to appeal. 


	p. 10 – Section 3.4
	3.4	Review and Approval of Implementation Plan.  Contractor shall provide a detailed workplan for Implementation of the Administrative Services described in this Contract (“Implementation Plan”). Contractor shall submit the Implementation Plan within fifteen (15) Calendar Days of the Effective Date. At a minimum, the Implementation Plan must include the information specified in Paragraph 36(a)-(f)) of the RFA and proposed deadlines for delivery, acceptance, and other activities related to any Deliverables. DCH shall review and approve accept the Implementation Plan if it meets Contract requirements, including but not limited to Contractor and DCH team assignments.  DCH shall provide oversight for the Implementation team. The schedule of deadlines in the Implementation Plan shall not change as a result of time required by Contractor to correct deficiencies, unless otherwise agreed beforehand in writing by the DCH Program Manager.  However, the schedule may, in DCH’s discretion, be extended on a day‑to‑day basis to the extent that DCH’s review of a Deliverable and review of corrections of deficiencies is longer than described in the Implementation Plan.  Contractor shall update the Implementation Plan regularly (no less than quarterly) and as otherwise necessary throughout the Implementation for each plan year to accurately reflect the status of activities, tasks, events, Services and projected schedule therefor.  Contractor will present the updated Implementation Plan at a time agreed to by the parties in writing, and the updated Implementation Plan will highlight changes made from the prior Implementation Plan.  Any such update changes must be approved in writing by the DCH Project Manager prior to their final incorporation into the Implementation Plan.  Any Implementation Plan change request which would result in an increased cost to DCH must be prepared as an amendment to the Contract.  The Implementation Plan progress updates shall allow adequate time, in DCH’s reasonable judgment, for DCH to review and comment on the updates, as well as any new or modified Deliverables, and revision or correction of Deliverables by Contractor.  However, unless otherwise specifically agreed to in writing, DCH’s agreement on a change to the Implementation Plan will not relieve Contractor of liability, including but not limited to liquidated damages, from failures to perform its obligations as required herein. The Implementation Plan updates shall be incorporated into the Contract upon acceptance by DCH.


	p. 12 – Section 4.2.3.3
	4.2.3.3 Sell, transfer, convey or assign more than a ten percent10% interest in Contractor.


	p. 13 – Section 5.3
	5.3	Performance Guarantees.  Contractor shall satisfy the Performance Standards set forth in Exhibit 4, Performance Guarantees, as well as any reporting obligations related to the Performance Guarantees.  The actions described in Exhibit 4 shall be Deliverables. If Contractor continually fails to fulfill the terms of its Performance Guarantees, DCH may, in its sole discretion, delay all payments until Contractor achieves the Peformance Standards or exercise any other remedies set forth in this Contract.  


	p. 21 – Section 5.26
	5.26	System Environment and Software.  The Systems’ environment, i.e, -the physical, Software, security features and the internal controls used by Contractor must meet the minimum internal accounting control standards outlined in the current edition of the Auditor’s Study and Evaluation of Internal Control in EDP Systems, published by the American Institute of Certified Public Accountants and its System environment also shall comply with the security standards and requirements set forth in Exhibit 8, Information Security, and in its Approach in response to RFA paragraphs 8.8.1-8.8.4.


	p. 22 – Section 5.26.5
	5.26.5	Enterprise Data Warehouse (EDW).  Contractor will maintain an enterprise data warehouse (EDW) for ease in generating user-defined reports and ad hoc reports for the DCH in accordance with requirements established by DCH. . 









	p. 22 – Section 5.27
	5.27	System Access.  Contractor grants DCH the nonexclusive right to remotely access and use, on a view-only basis, the functionalities contained within the Systems, under the terms set forth in this Contract.  DCH agrees that all rights, title, and interests in the Systems and all rights in patents, copyrights, trademarks, and trade secrets encompassed in the Systems will remain owned by Contractor’s or its licensors or contractors.  In order to obtain access to the Systems, DCH shall obtain, and be responsible for maintaining at no expense to Contractor, the hardware, Software, and Internet browser requirements Contractor provides to DCH, including any amendments thereto.  DCH shall be responsible for obtaining an Internet Service Provider or other access to the Internet to provide such use and access.  DCH shall not (a) access Systems or use, copy, reproduce, modify, or excerpt any of the Systems documentation provided by Contractor in order to access or utilize Systems, for purposes other than as expressly permitted under this Contract; or (b) share, transfer or lease DCH’s right to access and use Systems, to any other person or entity which is not a party to this Contract, except that DCH may designate any third party to access Systems on DCH’s behalf, provided the third party agrees to these terms and conditions of Systems access. 




	p. 25 – Section 8
	[bookmark: _Toc441635146]8. 	TERM OF CONTRACT

This term of this Contract shall begin on the Effective Date and shall continue until the close of the then current calendar year unless renewed as expressed herein.  The Parties also agree that DCH, in its sole discretion, shall have four (4) sequential options to renew the term of this Contract for an additional term of up to one (1) calendar year, which shall begin on January 1, and end at midnight on December 31, of that additional year, each upon the same terms and, conditions and at Contractor’s price in effect at the time of the renewal in accordance with the Administrative Fees outlined in Exhibit 3.  Pursuant to O.C.G.A. § 50-5-64(a)(2), the renewal option shall be exercisable solely and exclusively by DCH, depending upon funding and Contractor’s performance, and DCH’s sole discretion.  As to each term, the Contract shall be terminated expire absolutely at the close of the then current calendar year without further obligation by DCH except that DCH will provide payment for services provided up to the date of termination or expiration of the Contract unless renewed as expressly stated herein. or subject to DCH’s exercise of its remedies.










	p. 28 – Section 15(A)
	[bookmark: _Toc147132405]15.	OWNERSHIP AND USE OF WORK PRODUCT, DCH DATA AND RELATED MATTERS, AND ACCEPTANCE OF SYSTEM CHANGES

A. [bookmark: _Toc147132406]Ownership and Use of Work Product.

All Work Product shall be the exclusive property of DCH, for whatever use DCH deems appropriate, and Contractor shall execute any and all documents necessary to effectuate this provision fully.  For example, if the Work Product or Administrative Services includes the taking of photographs or videotapes of individuals, Contractor must obtain the written consent from such individuals authorizing the use by DCH of such photographs, videotapes, and names in conjunction with such use.  Contractor shall also obtain necessary written releases from such individuals, releasing DCH from any and all claims or demands arising from such use. Contractor hereby transfers and assigns all rights in the Work Products to DCH.  Contractor shall, at the expense of DCH, assist DCH or its nominees to obtain copyrights, trademarks, or patents for all such works in the United States and any other countries.  Contractor agrees to execute all papers and to give all facts known to it necessary to secure United States or foreign country copyrights and patents, and to transfer or cause to transfer to DCH right, title and interest in and to such works.  Contractor also agrees to waive and not assert any moral rights it may have in any such works.  Contractor shall provide all assistance reasonably requested by DCH in the establishment, preservation, and enforcement of its rights in such Work Products, without any additional compensation to Contractor. Contractor agrees to and hereby, to the extent permissible, waives all legal and equitable rights relating to the Work Products, including without limitation any and all rights of identification of authorship and any and all rights of approval, restriction or limitation on use or subsequent modifications.  















	p. 29-30 – Section 15(C) and (D)
	[bookmark: _Toc147132407]C.  Software and Other Upgrades
The Parties agree that any upgrades or enhancements to software programs, hardware, or other equipment, whether electronic or physical, shall be made at Contractor’s expense only, unless the upgrade or enhancement is made at DCH’s request and solely for DCH’s use exclusive of the Deliverables.  Any upgrades or enhancements requested by and made for DCH’s sole use shall become DCH’s property without exception or limitation.  Contractor agrees that it will facilitate DCH’s use of such upgrade or enhancement and cooperate in the transfer of ownership, installation, and operation by DCH.  Contractor hereby transfers and assigns all rights in the Work Products to DCH.  Contractor shall, at the expense of DCH, assist DCH or its nominees to obtain copyrights, trademarks, or patents for all such works in the United States and any other countries.  Contractor agrees to execute all papers and to give all facts known to it necessary to secure United States or foreign country copyrights and patents, and to transfer or cause to transfer to DCH right, title and interest in and to such works.  Contractor also agrees to waive and not assert any moral rights it may have in any such works.  Contractor shall provide all assistance reasonably requested by DCH in the establishment, preservation, and enforcement of its rights in such Work Products, without any additional compensation to Contractor. Contractor agrees to and hereby, to the extent permissible, waives all legal and equitable rights relating to the Work Products, including without limitation any and all rights of identification of authorship and any and all rights of approval, restriction or limitation on use or subsequent modifications.

D.	Infringement and Misappropriation.
Contractor warrants that all Deliverables Work Products provided by Contractor do not and will not infringe or misappropriate any right of any third party based on copyright, patent, trade secret, or other intellectual property rights.  In case the Deliverables Work Products or any one or part thereof is held or alleged to constitute an infringement or misappropriation, or the use thereof is enjoined or restricted or if a proceeding appears to Contractor to be likely to be brought, Contractor will, at its own expense, either:   

0. Procure for DCH the right to continue using the DeliverablesWork Product; or

0. Modify or replace the Deliverables Work Product to comply with the Specifications so that no violation of any intellectual property right occurs.   If Contractor fails to comply with the terms and conditions set forth in this Section 15, DCH shall have the option to terminate the Contract; or

0. If Contractor fails to comply with the terms and conditions set forth in this Section 15.D, DCH shall have the option to terminate the Contract, in whole or in part, and receive a refund of amounts paid for the infringing or misappropriating Deliverables Work Product and other Deliverables Work Product returned by DCH in addition to any other remedies available to DCH.  However, DCH’s acceptance of a refund does not preclude DCH from availing itself of its others rights and remedies under this Contract, or under equity or at law.  

	p. 34 – Section 16(B)(4)
	Except in the case of a legally required leave of absence, sickness, death, termination of employment or unpaid leave of absence, Key Staff shall not be changed during the Contract from the people who were described in the Approach without the prior written approval of DCH until completion of their assigned tasks.  During the term of the Contract, DCH reserves the right to approve Contractor’s and any Subcontractor’s Key Staff assigned to this Contract.  


	p. 36 – Section 17(A)
	[bookmark: _Toc57432756]17.	CRIMINAL BACKGROUND, EXCLUSIONS, AND DEBARMENT 

A.	Contractor shall, upon request, provide DCH with a resume or written confirmation that Contractor has conducted a satisfactory criminal background check or both of any employees, contractors, or formal agents of Contractor or Subcontractors assigned to or proposed to be assigned to any aspect of the performance of this Contract.  


	p. 37-38 – Section 18(A)
	[bookmark: _Toc441635158][bookmark: _Toc57435477][bookmark: _Toc57432758][bookmark: _Toc490468369][bookmark: _Toc441635159]18.	 SUBCONTRACTS

A.	Use of Subcontractors.
1. Contractor will not subcontract or permit anyone other than Contractor personnel employees and existing DCH authorized Subcontractors as of the Effective Date of this Contract to perform any Administrative Services without the prior written consent of DCH.  Prior to hiring or entering into an agreement with any Subcontractor of Contractor to perform Administrative Services, any and all Subcontractors shall be approved in advance and in writing by DCH.  DCH must also approve any replacement Subcontractors in the same manner.  Contractor shall, in writing, provide to DCH the names of all proposed or actual Subcontractors, the scope of work they will do in performance of the Administrative Services they each will perform, and the percentage of work to be performed by each Subcontractor relative to the total scope of the Contract.  Contractor is solely responsible for all work contemplated and required by this Contract, whether Contractor performs the work directly or through a Subcontractor.  DCH reserves the right to request the removal or replacement of any Subcontractor.  In addition, DCH reserves the right to terminate this Contract, in whole or in part,  or exercise any remedies available at law or equity if Contractor fails to notify DCH of its intent to subcontract any Service or replace any Subcontractor in accordance with the terms of this paragraph.  

2. All contracts with Subcontractors must ensure that Contractor: evaluates the prospective Subcontractor’s ability to perform the activities to be delegated; monitors its the Subcontractor’s performance on an ongoing basis and subjects it to formal review according to a periodic schedule established by DCH and consistent with industry standards and applicable laws and regulations; and identifies deficiencies or areas for improvement by the Subcontractor and requires that corrective action is taken by the Subcontractor.

3. Contractor shall give DCH immediate notice in writing by registered mail or certified mail of any action or suit filed by any Subcontractor and prompt notice of any claim made against Contractor by any Subcontractor or vendor that in the opinion of Contractor may result in litigation related in any way to this Contract.

4. Contractor shall make its Subcontractor agreements available to DCH upon request. For any subcontract, there must be a designated project manager who is a member of the Subcontractor’s staff that and who is directly accessible by DCH. This individual’s name and contact information must be provided by Contractor to DCH when the subcontract is executed or the Effective Date, if earlier. The subcontract agreement must contain a provision which requires Contractor and its Subcontractors to seek binding arbitration to resolve any dispute between those parties and to provide DCH with written notice of the dispute. DCH also reserves the right to oversee, manage, coordinate, change, or disagree on any terms of the subcontract during the term of this Contract or the subcontract agreement.



	p. 38-39 – Section 19(A) and (B)
	[bookmark: _Toc441635163][bookmark: _Toc130270067][bookmark: _Toc130373836][bookmark: _Toc130374060][bookmark: _Toc145311306]19.	TRAVEL EXPENSES AND USE OF STATE VEHICLES

A.	Contractor is solely responsible for all travel costs arising from Contractor’s performance under this Contract. 

B. [bookmark: _Toc441635160][bookmark: _Toc57435478][bookmark: _Toc57432759][bookmark: _Toc57435479][bookmark: _Toc57432760][bookmark: _Toc490468371][bookmark: _Toc57435480][bookmark: _Toc57432761][bookmark: _Toc490468373]State vehicles shall not be used by Contractor in the performance of this Contract.  










	p. 39 – Section 20 (A)-(E)
	20.	LICENSE, CERTIFICATE, AND PERMIT REQUIREMENT
A. Contractor shall have, obtain, and maintain in good standing any Georgia licenses, certificates and permits, whether State or federal, that are required prior to and during the performance of Administrative Services under this Contract.   Contractor shall provide DCH with certified copies of all licenses, certificates and permits that may be necessary for the performance of its obligations, upon DCH’s request.

B. Contractor warrants that it is qualified to do business in the State of Georgia and is not prohibited by its articles of incorporation, bylaws, any document establishing Contractor’s entity, or any law of the State under which it is incorporated or was formed from performing the Administrative Services under this Contract.  

C. [bookmark: _Toc57435481][bookmark: _Toc57432762][bookmark: _Toc490468375]Contractor must obtain and maintain, in good standing, any licenses, certificates, and permits, whether State or federal, that are required prior to and during the performance of Administrative Services.  Loss of the licenses, certificates, or permits described above shall be cause for termination of the Contract pursuant to Section 25, Termination of Contract.  If any such license, certificate, or permit is cancelled, revoked, suspended or expiresd during the term of this Contract, Contractor shall inform the State immediately and cease all activities under this Contract, until further instruction from DCH.

D. Contractor warrants represents that there is as of the Effective Date no claim, legal action, counterclaim, suit, arbitration, governmental investigation or other legal, administrative, or tax proceeding, or any order, decree or judgment of any court, governmental agency, or arbitration tribunal that is in progress, pending, or threatened against or relating to Contractor or the assets of Contractor that would individually or in the aggregate have a material adverse effect on Contractors’s ability to perform the obligations contemplated by this Contract.  Without limiting the generality of the representation of the immediately preceding sentence, Contractor is not currently the subject of a voluntary or involuntary petition in bankruptcy, does not presently contemplate filing any such voluntary petition, and is not aware of any intention on the part of any other person, or entity, to file such an involuntary petition against it.

E. Contractor further agrees that it will not permit any of its employees or formal agents or its Subcontractor’s employees, contractors, or formal agents, including but not limited to temporary or replacement employees, to perform the Administrative Services under this Contract unless and until they pass Contractor’s own background screening requirements and any additional background test or check requested by DCH.


	p. 40 – Section 21(B) and (C)
	B.	The Parties agree that DCH may reasonably rely upon the representations and certifications made by Contractor, including but not limited to those made by Contractor in Contractor’s Approach and this Contract, without first making an independent investigation or verification.  

C. The Parties also agree that DCH may reasonably rely upon any representation made by Contractor for any audit report, summary, analysis, certification, review, or Work Product that Contractor produces in accordance with its duties under this Contract, without first making an independent investigation or verification.  




	p. 40-41 – Section 22(B)-(C)
	B. Contractor states represents and warrants that it has complied and shall comply with all disclosure and registration requirements for vendor lobbyists as set forth in O.C.G.A. § 21-5-1, et seq. and all other applicable law, including but not limited to registering with the Georgia Government Transparency and Campaign Finance Commission.  For the purposes of this Contract, vendor lobbyists are those who lobby state officials on behalf of businesses that seek a contract to sell goods or services to the State or oppose such Contract.  

C. As required by applicable federal law, Contractor states represents and warrants that no federal money has been used or shall be used for any lobbying of State officials.  


	p. 41 – Section 23(A)
	[bookmark: _Toc490468379]A.	Records Retention Requirements.
Contractor shall preserve and make available all of its records pertaining to the performance under this Contract for a period of seven (7) years from the date of final payment under this Contract, and for such period, if any, as is required by applicable statute, regulate, or by any other section of this Contract.  If this Contract is completely or partially terminated, the records relating to the work terminated shall be preserved and made available for period of seven (7) years from the date of termination or of any resulting final settlement, whichever is later.  In addition to this seven year (or later, if applicable) period, records that relate to appeals, litigation, or the settlement of claims arising out of the performance of this Contract, or costs and expenses of any such agreements as to which exception has been taken by DCH, Contractor, or either Party’s duly authorized representatives shall be retained by Contractor until such appeals, litigation, claims or exceptions have been disposed of.


	p. 42 – Section 23(C)
	C. Financial Records.

During the entire life of the Contract, Contractor and all Subcontractors shall provide DCH with copies of its annual report and all disclosure or reporting statements or forms filed with the State of Georgia and/or the Securities and Exchange Commission (SEC) within ten (10) Calendar Days of the date they are prepared in final form and are otherwise available for distribution or filing, or such later date as the DCH Program Manager may approve in writing.  In the event that Contractor is not required to or does not prepare either an annual report or SEC disclosure or reporting statements or forms by virtue of being a subsidiary or other affiliate (as defined by the Securities and Exchange Commission of the United States) of another corporation or business entity, it shall fulfill the requirements of this Section 23.C, with respect to all such documents for any parent corporation, which reflect, report or include any of its operations on any basis.  In addition, upon the written request of the DCH Program Manager, Contractor and all Subcontractors shall furnish DCH with the most recent un-audited and audited copies of its then current balance sheet within fourteen (14) Calendar Days of its receipt of such request.  

	p. 43 – Section 24(A)(2)
	2. All individually identifiable health information that is obtained or viewed by employees, contractors and formal agents employees and formal agents of Contractor and Subcontractors in the performance of this Contract shall be treated as confidential information and Contractor and Subcontractors shall not use any such information so obtained in any manner, except as may be necessary for the proper discharge of obligations under this Contract. 


	p. 43 – Section 24(B)
	B. [bookmark: _Toc188948738][bookmark: _Toc188948275][bookmark: _Toc188947843][bookmark: _Toc188947689][bookmark: _Toc188938220][bookmark: _Toc188860086]Business Associate Agreement.

Contractor shall sign and comply with Attachment E, Business Associate Agreement, and shall sign and comply with amendments to the Business Associate Agreement necessary or deemed appropriate by DCH for compliance with HIPAA and HITECH and implementing regulations and guidance.


	p. 44 – Section 25(A)
	[bookmark: _Toc490468382]25.	TERMINATION OF CONTRACT
A. This Contract may terminate or be terminated by DCH, in whole or in part, for 
any or all of the following reasons:  


	p. 45 – Section 25(C)
	C. Termination Claims.
After receipt of a notice of termination, Contractor shall submit to the DCH Director of Contracts Administration any termination claim in the form and with the certification prescribed by the DCH Director of Contracts Administration.  Such claim shall be submitted promptly but in no event later than three (3) months from the effective date of termination.  Upon failure of Contractor to submit its termination claim within the time allowed, the DCH Director of Contracts Administration may, subject to any review required by the state procedures in effect as of the date of execution of the Contract, determine, on the basis of information available, the amount, if any, due to Contractor by reason of the termination and shall thereupon cause to be paid to Contractor the amount so determined.

Upon receipt of notice of termination, Contractor shall have no entitlement to receive any amount for lost revenues or anticipated profits or for expenditures associated with this or any other contract.  Upon termination, DCH in its discretion may pay Contractor shall be paid in accordance with the following:

1. At the contract price(s) for completed Deliverables and Administrative Services delivered to and accepted by DCH; and/or

2. At a price mutually agreed upon by Contractor and DCH for partially completed Deliverables.

In the event of the failure of Contractor and DCH to agree in whole or in part as to the amounts with respect to       costs to be paid to Contractor in connection with the total or partial termination of work pursuant to this article, DCH shall determine, on the basis of information available, the amount, if any, due to Contractor by reason of termination and shall pay to Contractor the amount so determined

	p. 51 – Section 26(A)(1)
	[bookmark: _Toc147132439]26.	UNSATISFACTORY PERFORMANCE AND DAMAGES 

A. Unsatisfactory Performance.
	
1. If DCH, in its sole discretion, determines that the Administrative Services and/or Deliverables are noncompliant, unacceptable, or unsatisfactory, or Contractor otherwise is in breach of this Contract, Contractor, after notice from DCH, agrees that it will make every attempt to remedy the deficiency or breach, as further described in Section 7, Deliverables.  

2. Contractor acknowledges that its failure to meet those Deliverables identified as Performance Standards For Deliverables that are set forth in Exhibit 4, Performance Guarantees, will cause DCH substantial damage of types and in amounts which are difficult or impossible to ascertain exactly.  The Parties further acknowledge and agree that the liquidated damages described as performance guarantees or performance guarantee assessments in Exhibit 4 are the result of a good faith effort by DCH to estimate the actual harm caused by Contractor’s failure to meet the Performance Standards and are not intended to be in the nature of a penalty.  Accordingly, Contactor agrees that DCH may assess the liquidated damages against Contractor for failure to meet the Performance Standards. DCH may deduct the amounts due to DCH for performance guarantee assessments from any fees or other compensation payable to Contractor or DCH may require Contractor to remit such amounts within thirty (30) Calendar Days following DCH’s written notice of the assessment.  At DCH’s sole discretion, DCH may also elect to obtain payment of such amounts through the irrevocable letter of credit furnished by Contractor.DCH may offset payments of Administrative Services Fees by the amount established for those Deliverables in Exhibit 4.  

3. For Deliverables set forth in this instrument or in the RFA or Approach that are not listed as Performance Standards in Exhibit 4, DCH may delay payment of a percentage of Administrative Fees or a flat dollar amount per day or per month until the Deliverable is accepted.  


	p. 47 – Section 26(A)(6) and (7)
	6. In addition to the performance guarantee assessments payment offsets and payment delays described above, should Contractor at any time: (1) fail to provide the Administrative Services and/or Deliverables in accordance with the timeframes, schedule or dates set forth in this Contract; (2) fail in the performance of any term or condition contained in this Contract; or (3) knowingly or unknowingly accept payment from DCH of an amount in excess of what it is owed at the time of the payment under the terms of this Contract, then DCH may (in addition to any other contractual, legal or equitable remedies) proceed to take any one or more of the following actions after five (5) Calendar Days’ written notice to Contractor, in its sole discretion:

a. delay payment of any monies due to Contractor; 

b. obtain the Administrative Services and/or Deliverables or their equivalent from a third party, pay the third party for same, and offset the amount so paid to third party from any money then or thereafter due to Contractor;  

c. direct Contractor to pay DCH within thirty (30) Calendar Days the amount of any overpayment previously made to Contractor as Administrative Fees, in which case Contractor shall make such payments within such thirty (30) Calendar Days;

d. direct Contractor to pay DCH within thirty (30) Calendar Days the amount Contractor paid to any provider provider or that Contractor authorized the TPA Vendor to pay any provider that exceeded the amount payable under the terms of the Plan Documents, in which case Contractor shall make such payments within such thirty (30) Calendar Days;

e. direct Contractor to pay DCH within thirty (30) Calendar Days the amount of DCH’s reasonable estimate of the damage caused by any deficiency or delay in the Administrative Services and/or Deliverables, in which case Contractor shall make such payments within such thirty (30) Calendar Days;
f. direct Contractor to pay DCH within thirty (3) Calendar Days the amount of any fees or penalties assessed against DCH as a result of Contractor’s acts or omissions, in which case Contractor shall make such payments within such thirty (30) Calendar Days;

g. obtain payments described in (c) through (f) above through Contractor’s Irrevocable Letter of Credit;

h. offset any payments due Contractor by an amount described in (c) through (f) above and;

i. withhold from any payments due Contractor an amount described in (c) through (f) above.

7. In addition to the consequences and remedies indicated above, if it isDCH determined determines that Contractor knowingly submitted any false statement, invoice or other document to DCH, Contractor shall also be subject to the sanctions imposed by O.C.G.A. §16-10-20.


	p. 48 – Section 27(A)-(C)
	[bookmark: _Toc57435491][bookmark: _Toc57432772]27. 	INDEMNIFICATION

0. Contractor hereby releases and shall indemnify, defend and hold harmless DCH, the State, its departments, agencies and instrumentalities (including but not limited to the State Tort Claims Trust Fund, the State Authority Liability Trust Fund, The State Employee Broad Form Liability Funds, the State Insurance and Hazard Reserve Fund, and other self-insured funds, (together, the "Funds") and their respective affiliates and agents and each of their current or former officers, directors, and employees (collectively the “Indemnified Parties”), in individual and official capacities from and against any and all claims, demands, liabilities, losses, costs or expenses, and attorneys’ fees, caused by, growing out of, or arising from this Contract, due to any act or omission on the part of Contractor or its Subcontractors, or any of their agents, employees, contract workers, customers, invitees, licensees or others working at any of their direction or on any of their behalf, or due to any breach of this Contract by Contractor, its Subcontractors or any of their agents, employees, contract workers, customers, invitees, licensees or others working at any of their direction or on any of their  behalf, or due to the application or violation of any pertinent federal, State or local law, rule or regulation.

0. DCH shall promptly give Contractor notice of any such claim; provided, however, DCH’s failure to provide Contractor prompt notice of such claim shall not relieve Contractor of its indemnification, defense, release and hold harmless obligations except to the extent Contractor is prejudiced thereby.  Subject to the prerogatives of the Office of the Attorney General of Georgia, Contractor may be granted sole control of the defense and all related settlement negotiations.  No settlement shall be binding against the State without the State’s written consent.

0. These indemnification defense, release and hold harmless obligations extend to the successors and assigns of Contractor, and survive the termination or expiration of this Contract and the dissolution or, to the extent allowed by law, the bankruptcy of Contractor. 


	p. 55 – Section 29(C)
	Contractor shall deliver the Irrevocable Letter of Credit to DCH within forty-five (45) Calendar Days of the Effective Date, and shall deliver replacement Irrevocable Letters of Credit to DCH as required in Section 29.B within forty-five (45) Calendar Days after the end of each annual enrollment period.  


	p. 55 – Section 29(E)-(F)
	E.  	The Irrevocable Letter of Credit must cover the period beginning with the Effective Date of the Contract through the life of the Contract and resolution of all claims and litigation related to the Contract, including but not limited to any and all amendments, renewals and extensions.  The amount of the Letter of Credit must be adjusted annually as required above to reflect projected Administrative Fees for the following year.  

F. The Irrevocable Letter of Credit may be redeemed by DCH if DCH determines that Contractor is (1) in default of its obligations to DCHunable to perform the terms and conditions of the Contract, or if (2) the Contract is terminated by or expires due to Contractor’s default or bankruptcy or material breach that is not cured within the time specified by DCH, or under both conditions described at one (1) and two (2).


	p. 61- Section 34(U)
	U.	Limitation of Liability.

		Nothing in this Contract shall limit Contractor’s liability arising from, based on, or related to claims brought by DCH or any third party or any claims brought against DCH or the State by a third party or Contractor as a result of this Contract or Contractor’s other acts or omissions.


	p. 62 – Section 35(C)
	C. If the change order request described in 35.B above does not have any potential cost implication, the DCH Program Manager may approve the change order in writing.  However, the change shall not be implemented until any necessary changes to the Plan Documents or Member communications are approved by the Parties.


	p. 62 – Section 36(B)
	B. Contractor shall not assign this Contract, in whole or in part, without the prior written consent of DCH, and any attempted assignment not in accordance herewith shall be null and void and of no force or effect.  Any assignment or transfer of any interest under the Contract, by Contractor, shall be made explicitly subject to all rights, defenses, set-offs, or counterclaims, which would have been available to DCH against Contractor in the absence of such assignment or transfer of interest.  This provision includes but is not limited to reassignment of Contract due to change of ownership of Contractor’s company.




14

